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SUBJECT: Opinion in Frank J. Kelley, Mchigan Natural Resources
Conmi ssi on, M chigan Air Pollution Control Comm ssions,
and David F. Hales v. Al bar Industries, C A No. 88-Cv-
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FROM Terrell E. Hunt
Associ at e Enf orcenment Counsel
Air Enforcenent Division

TO Edward E. Reich
Acting Assistant Adm nistrator
for Enforcenment and Conpliance Mnitoring

On February 7, 1989, the U S. District Court for the Eastern
District of Mchigan issued a decision upholding the right of a
State to bring suit in Federal court as a citizen under the C ean
Air Act.

The State of Mchigan recently filed suit against Al bar
I ndustries under section 304 of the Clean Air Act (the citizen
suit provision) in US. District Court, alleging that Al bar had
violated certain new source permtting requirenents contained in
t he Federal new source regul ations and the Mchigan State
i mpl ementation plan. Albar challenged Mchigan's standing to sue
under section 304. The court upheld Mchigan's right to maintain
the action, stating that "the inquiry should end with the plain
| anguage of the statute.” [Opinion at page 2.]
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The court was persuaded, as well, by the decision in Hancock
v. Train, 426 U S. 167, 196, 48 L. Ed. 555, 575 (1976). The
Suprenme Court found, in Hancock, that States have standing to sue
under section 304. The Al bar court noted that, in drafting the
Clean Air Act anmendnents of 1977, Congress chose to let the
ef fect of Hancock stand by not altering 304 and 302(e) to
preclude State access to Federal courts.

Al bar's notion to strike Mchigan's request for civil
penal ties was al so denied on the ground that while the Clean Air
Act does not authorize penalties under section 304, the State can
collect themunder the authority of the State statue.

A copy of the decision is attached. [Contact Judy Katz,
(202) 382-2843, for a copy.]
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MEMORANDUM OPI NI ON AND ORDER

Before the Court is defendants notion to Dismss, October 25, 1988.
This notion is DENIED;, plaintiffs have standing to sue. The nmotion is also
DENI ED as to civil penalties, subject to the condition herein specified.

l. STANDI NG

This an action brought by the State of M chigan pursuant to Section 304
of the Clean Air Act, 42 U S.C. Section 7604, against Albar Industries, a
spray painting concern, for enforcenent of air pollution standards. At
issue is whether the state may sue under the "citizen suits" provision of
the Act, which permts commencenent of

civil actions by any "person.” 1d. "Person" is defined in the Act as
including a state. Section 302, 42 U S.C Section 7602(e).

The Court is persuaded by plaintiffs' argunent that the inquiry should
end with the plain |anguage of the statute. The United States Suprene Court
rejected a simlar argunment against state use of Section 304 in Hancock v.
Train, 426 U. S. 167, 196, 48 L.Ed.2d 555, 575 (1976). The Court wote that
the "only means provided by the Act" for the states to enforce Section 118
of the Act against federal facilities was via a Sections 304 and 302(e)
"citizen suit."

Congress overrul ed the substance of the Hancock deci sion the follow ng
year by enacting an amendnent to Section 118, which required the states to
sue federal installations for air quality violations by neans of state
enforcement actions. Defendant here argues that the Section 118 anmendnent
shoul d not be interpreted to nean that Congress intended to renove citizen
suits as a whole fromstate access. This Court rejects that argunent.
First, Hancock presented Congress with the state standing issue. Apparently
in response, rather than altering Sections 304 and 302(e) to preclude the
states federal access, Congress anmended Section 118 only and | eft the other
provisions undisturbed. It is traditional that when a court interprets a
statute and the statute is subsequently anmended in a way that does not
invalidate the court's reasoning, it is inplicit that the Legislature has
accepted that reasoning. Here, because the United States Suprene Court



found in Hancock that the states have standing under the citizen suit
provision, coupled with congress's subsequent declining to change the
statute's plain | anguage that includes states as litigating "persons,"” the
Court concludes that this |awsuit

is authorized. See also Alabama ex rel. Graddick, 648 F.Supp. 1208, 1210
(MD. Ala. 1986); New York v. Thomas, 613 F.Supp. 1473 (D.C. D.C. 1985).

Def endant's ot her argunents to the contrary are unconvi nci ng.
Def endant urges that anbiguity exists, sufficient to justify judicial
interpretation of the otherw se plain |anguage of the statute, by pointing
to a provision requiring that prior to instituting suit, a citizen plaintiff
must notify the federal Environnental Protection Agency (EPA), the violator,
and the state. Defendant argues fromthis that a reading of "person" to
include a state would render this provision nonsensical: it would require a
state to notify itself. Although perhaps not a nodel of statutory
draftsmanship, this is not necessarily as illogical a situation as defendant
woul d have it. First, the notice provision would still require a state
plaintiff to informthe violator and the EPA. Second, as plaintiff argues,
t he suing agency mght need to notify other agencies within the state entity
that also have an interest in the litigation. Neither of these is an
exerci se in nonsense.

Moreover, as a practical matter, defendant has failed to convince this
Court that the states, as primary enforcers of the Clean Air Act but aided
by federal nonies and |l eadership 42 U S.C. Sections 7401(a) (3) and (4),
shoul d not be permtted to retain the choice between the state or the
federal foruns. Defendant's policy argunent that the federal courts should
not be burdened with this litigation--is unpersuasive. Therefore, it is
hereby found that the state of Mchigan has standing in federal court to sue
a private
corporation under the citizen suit provision of the Clean Air Act. The
Court will, accordingly, exercise its pendent jurisdiction to decide
plaintiff's state clains arising out of the sane operative core of facts.

I'l. CIVIL PENALTI ES

Def endant has noved to strike plaintiffs' request for civil penalties
on the ground that the statute does not authorize such recovery to citizen
suit plaintiffs. The Court agrees insofar as the federal statute is
concerned, but will permt penalty clains under the state statute if such
are provided for.

In a citizen suit brought under Section 304, the plain | anguage of the
statute enpowers a court only to order conpliance with the em ssion
standards or limtations sought to be enforced. Section 304, 42 U. S. C.
Section 7604(a). The statute reads in pertinent part, "[t]he district
courts shall have jurisdiction . . . to enforce . . . an enission standard
or limtation, or such an order [issued by the EPA Admi nistrator or the
state], or to order the Adm nistrator to perform such act or duty, as the
case may be." As another district court has stated, "neither the plain
| anguage nor the legislative history of Section 304 can support the broad
construction [--that federal courts can transplant state nonetary penalties
into the federal statute--] which plaintiff seeks to have placed thereon.™
Illinois v. Comonweal th Edi son Co., 490 F.Supp. 1145, 1150-51 (N.D. 111.
1980); see also California v. Departnent of the Navy, 431 F.Supp. 1271, 1293
(N.D. Cal. 1977). Thus, there is no federal statutory authority for the
granting of civil penalties.

There is authority, however, for the inposition in federal court of
sanctions as they may be provided in state law. The Court is persuaded that
such is the case, for the reasons stated in G addick, 648 F.Supp. at 1211.
In that case, the court wote that "[g]iven the conplex and interrel ated
nature of state and federal regulations governing air pollution and the
concurrent authority to enforce said regulations shared by both the state
and federal agencies, [Al abama] cannot be said to be attenpting to enforce
state regul ati ons without also being found to be enforcing federal
regul ati ons. [ SEE FOOTNOTE *]

Plaintiffs' right to pursue civil enforcement penalties, therefore,
exists insofar as it is grounded in state law. As such, plaintiffs may
pursue penalties in this forum on the condition that plaintiffs here file



an enuneration of Mchigan statutory authority for such penalties within ten
days of the date of this witing. Based on that condition, defendant's
Mbtion to dismiss the penalties relief is DEN ED.

SO ORDERED
Dated: 2/17/87

STEWART A. NEWBLATT
United States District Judge

[ FOOTNOTE *] The Court notes defendant's attenpt to distinguish G addick
fromthe case at bar, by which defendant argues that the Graddi ck defendant
was a federal facility governed by Section 118 of the Act. The G addick
court's witten consideration of Section 118's |egislative history, which

i ndeed does not apply to this case, was prinarily devoted to whether the
governnent had wai ved sovereign inmmnity. This factor does not affect
Graddick's reasoning with regard to the interrel atedness of the state and
federal regulatory schenes, which, as noted, has persuaded the Court.
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